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After the contractor on a public works project defaulted, a
subcontractor (plaintiff Automatic Rain Conpany) sued the public
entity (the Gty of Folsom (Folson), not a party to this appeal)
and various other defendants. 1In relevant part, the conplaint
al | eged that defendant A. A. McCollumwas the surety on the
project, by virtue of McCollums status as the alter ego of the
entities which were the nomnal sureties. The conpl aint
i ncluded a count on the bond, and cl ainmed attorney fees pursuant

to statute.




Plaintiff settled with Fol som and assigned its clains in
this suit to Folsom Folsomlater voluntarily dism ssed those
claims. MCollumfiled a cost bill which included a claimfor
attorney fees incurred defending plaintiff’s clains, pursuant to
a statute providing for fees to the prevailing party in an
action on a surety bond. (C v. Code, 8§ 3250, hereafter
section 3250.) Both plaintiff and Fol som noved to tax the fees
portion of the cost bill. The notion to tax was granted and
McCol | um appeal ed fromthe tax order and the ensuing judgnent
for costs.

We shall reverse. The fact McCol |l umwas not proven to be
the alter ego of the nom nal sureties does not deprive him of
entitlenment to fees. He was required to defend a suit alleging
he was the surety and had the suit prevail ed he woul d have been
liable for fees incurred by plaintiff (or plaintiff’s assignee,
Fol som. A plain reading of section 3250, as well as equitable
consi derations, conpels reversal with directions.

PROCEDURAL BACKGROUND

As stated, the conplaint by plaintiff in part alleged
McCol lumwas the alter ego of the sureties and sought to recover
on the paynent bond. Liability against Fol somwas partly
predi cated on Folsonis alleged failure to ensure the use of
adm tted surety insurers as required. (See Walt Rankin &
Associates, Inc. v. Cty of Murrieta (2000) 84 Cal.App.4th 605.)
Fol som cross-conpl ai ned agai nst the defaulting contractor and
the sureties, but did not cross-conplain agai nst MCol | um

Fol som di d oppose a summary judgnent notion filed by a surety



and McCol lum claimng McCollumwas |iable as an alter ego of
the surety.

Utimately, plaintiff, Folsomand other parties, but not
McCol lum settled. Pursuant to the settlenent, plaintiff filed
a voluntary dism ssal on January 3, 2000.

McCol lum filed a nmenorandum of costs, including attorney
fees, on or about January 13, 2000.

On February 3, 2000, plaintiff noved to vacate the
di sm ssal as against all defendants other than Fol som claim ng
m stake and pointing out it had assigned clains to Fol som which
it had no right to dismss. Folsomjoined in the notion to
vacat e.

On February 25, 2000, the court granted the notion as to
plaintiff, but not as to Fol som

At sonme point Folsomfiled a separate action agai nst one of
the sureties and ot her defendants, including McCollum but this
action was dism ssed on March 29, 2000, for |ack of persona
jurisdiction by California courts. On August 21, 2000, Fol som
di sm ssed its assigned clains. Nobody addresses Fol sonis
possible liability for fees, nor Fol som s absence fromthis
appeal .

Plaintiff filed a notion to tax costs, attacking MCollums
request for fees on several grounds, principally the follow ng:
(1) McCollumwas not a surety, and if he was a surety, he had
failed to conply with a bond requirenment and therefore was
barred fromfiling pleadings; (2) MCollumwas not a prevailing

party because he “was voluntarily dism ssed solely to allow him



to be made part of litigation pending in another state . . . .7;
(3) Any fee award should be Iimted to work done for MCol | um
not ot her defendants, and limted to work done defending the
claimof liability on the paynent bond, not other clains. In
support, plaintiff relied on filings by Fol som which including
a request for judicial notice of an Arizona action filed by the
County of San Luis Cbi spo and Fol som agai nst nunerous

def endants, including McCollum The first amended conplaint in
the Arizona action (City of Folsom et al. v. G eenway
Environnental Svcs. Inc., et al.; Maricopa Co. Super. Ct. No.
Cv2000- 009194), included in the record on appeal, alleges that
the two sureties perpetuated a schene to issue fraudul ent surety
bonds, and McCol | um and ot her naned individuals were alter egos
of the surety conpanies. A declaration by Fol som s attorney
avers the Arizona action was filed to cure the “jurisdictiona
probl enf which caused di sm ssal of Folsonis separate action.

In his opposition to the tax notion, MCollum s attorney
argued that if plaintiff “were to ultimately recover damages
agai nst defendant in a separate action [i.e., the Arizona
proceedings], or if the Gty of Folsommght do so, that
judgnent, . . . would operate as a future offset against the
present award in this case.” The attorney also filed a
declaration attesting that the requested fees were “defense of
the claimon the paynent bond” only and had been “segregated, to
the extent possible” fromfees incurred on behalf of a naned

surety, as opposed to MCol | um



The trial court granted the notion to tax fees on the
ground that MCol |l um was not a surety, and section 3250 “pernits
a surety who is susccessful [sic] on an action under a paynent
bond to recover fees and costs.” The court did not rule on the
reasonabl eness of the requested fees (i.e., time expended,
apportionment between clains and between clients). The court
i ssued a judgnment for costs and McCollumfiled a tinely notice
of appeal .

DI SCUSSI ON

The Legi sl ature has provided a variety of renedies for
mat eri al men and contractors who are not paid in due course,

i ncludi ng renedi es applicable to work done on public works
projects. Typically, such projects are secured by a paynent
bond, backed by sureties, supplied by the general contractor.

An aggrieved contractor is not permtted to file a
mechanic’s lien on public property, as is commonly done to
secure paynent in private contracting cases. Instead, he or she
islimted to filing a “stop notice” or to filing an action on
t he paynent bond. (See Acret, Cal. Construction Contracts and
Di sputes (Cont. Ed. Bar 3d ed. 2001) § 4.4, pp. 293-294, § 5.58,
p. 437; Cal. Mechanics’ Liens and Rel ated Constructi on Renedi es
(Cont. Ed. Bar 3d ed. 2001) State and Local Public Wrks, 88§
4.2-4.6, pp. 208-210.) Cenerally, a stop notice is a nechani sm
to assert a priority claimagainst noney, usually construction
| oan funds. (See Mechani cal Whol esale Corp. v. Fuji Bank, Ltd.
(1996) 42 Cal . App.4th 1647, 1654.) That procedure is not

relevant to this appeal. Here, the aggrieved subcontractor



filed an action in part seeking recovery on the paynent bond.
“The paynent bond . . . represents one of the best renedies

avai lable to clainmants on a public construction project.” (Cal.
Mechani cs’ Liens, supra, 8 4.92, p. 257.) The intricacies of
paynent bonds are | argely beyond the scope of this opinion.

(See Cal. Mechanic’s Liens, supra, State and Local Public Wrks,
88 4.92-4.115, pp. 257-273; id., Bond CaimProcedures and
Surety Defenses, 8 10.1 et seq., pp. 613-676.1 [providing

t horough outline of the Iaw and recurring issues].)

Section 3250 provides: “The filing of a stop notice is not
a condition precedent to the maintenance of an action agai nst
the surety or sureties on the paynent bond. An action on the
paynent bond rmay be mai ntai ned separately fromand w t hout the
filing of an action against the public entity by whomthe
contract was awarded or any officer thereof. |In any action, the
court shall award to the prevailing party a reasonable
attorney’s fee, to be taxed as costs.”

The first sentence refers to a stop notice, a type of
remedy not invoked in this case. (See Cv. Code, 8§ 3103.) The
| ast sentence was witten in such a way as to abrogate casel aw
construing an earlier version which held the prevailing party
was not entitled to fees on appeal. (Stats. 1970, ch. 479, 8§ 4,
p. 950; see Lewis & Queen v. S. Ednondson & Sons (1952)

113 Cal . App.2d 705, 709-710.) This shows the Legislature wanted
the prevailing party to be fully conpensated for litigation
expenses. The second sentence refers to actions on the paynent

bond. “The reference in section 3250 to fees ‘in any action



refers, in our view, to any action on the bond, as described in
the preceding sentence.” (Walt Rankin & Associates, Inc.,
supra, 84 Cal.App.4th at p. 630.)

Section 3250 provides that an action on the paynent bond
need not include clains against the public entity, and “[i]n any
action” the court “shall award to the prevailing party” its
fees. (See 7 Wtkin, Cal. Procedure (4th ed. 1997) Judgnent,

§ 198, pp. 721-722.) The ordinary understanding of “prevailing
party” includes a defendant in a case where the plaintiff has
voluntarily dism ssed the action. (Santisas v. Goodin (1998) 17
Cal . 4th 599, 609.)

There is a “strong policy of this state favoring nechanics,
| aborers and material men” which conpel s reading section 3250
broadly. (Liton Gen. Engineering Contractor, Inc. v. United
Pacific Insurance (1993) 16 Cal.App.4th 577, 582 (Liton).) The
general rules were summarized in Liton, at page 584, as foll ows:

“Under the principle of sovereign i munity, nechanics’
liens may not be asserted on governnent projects. [Ctation.]
The only renedi es avail able on public works are stop notices
(G v. Code, 88 3179-3214) and actions on public works paynent
bonds (Ci v. Code, 88 3247-3252). Every original contractor to
whom a public entity awards a contract in excess of $25,000 for
any public work nust, before beginning the work, file a paynent
bond with the public entity awarding the contract. (Cv. Code,
§ 3247.) The paynent bond nust be executed by ‘good and
sufficient sureties.” (Cv. Code, 8§ 3096.) It nust also

provide ‘in case suit is brought upon the bond, a reasonable



attorney fee, to be fixed by the court.”” (Cv. Code, § 3248,
subd. (b).)

“I'n addition to protection of the public entity from
liability for a defaulting contractor, the purpose of the surety
bond is to provide a distinct remedy to public works
subcontractors and suppliers of |abor or materials to public
wor ks projects. ‘[T]he surety’s |labor and materials bond
(paynment bond) has uniformy been held to constitute a prinmary
and direct obligation of the surety to the subcontractors and
mat eri al men wi thout reference to the liability of the public
wor ks contractor-the principal on the bond. [Citations.]’
(Sukut - Coul son, Inc. v. Allied Canon Co. (1978) 85 Cal . App. 3d
648, 654 [].) Hence, Cvil Code section 2807 holds a surety
liable i mediately upon default of its principal. Moreover, an
action against the surety on the paynent bond rmay be nai ntai ned
separately fromand without the filing of an action agai nst the
public entity and without the filing of a stop notice. (G v.
Code, 8 3250.) Finally, Cvil Code section 3250 nmandates the
award of attorney fees to the prevailing party in any such
action.”

“Under the traditional ‘Anerican rule each litigant mnust
bear its own | egal fees —whether it wins or |oses. Section
3250 is one of a steadily growing famly of statutes which
nodi fy this rule for certain kinds of litigation. A nmgjority of
these statutes only authorize courts to award attorney fees to
wi nning plaintiffs while others only allow fee awards to w nni ng

defendants. The remainder are |Iike section 3250 in allow ng



either side to obtain attorney fees if —but only if —they
prevail. [CGtation.] However, section 3250 is different from
many fee shifting statutes in requiring rather than permtting
the trial court to award attorney fees to the prevailing party.
That is, it provides ‘the court shall’ not ‘the court nmay’ award
fees. Consequently, if [a party] qualifies as a ‘prevailing
party’ it has a legal right to reasonable attorney fees no
matter how the trial judge or this court mght feel about

whet her equity or public policy are served by shifting fees in
this particular case.” (Wnick Corp. v. Safeco Insurance Co.
(1986) 187 Cal . App.3d 1502, 1506 (Wnick); fn. and italics
omtted.)

A fee request is normally included in the costs nenorandum
For purposes of awarding costs, the prevailing party includes “a
def endant in whose favor a dismssal is entered[.]” (Code G v.
Proc., 8 1032, subd. (a)(4).) This includes cases where a
plaintiff voluntarily dism sses an action, except where a
specific statute (e.g., Cv. Code, 8 3176) otherw se applies.
(Santisas v. Goodin, supra, 17 Cal.4th at pp. 606-609; Nelson v.
Anderson (1999) 72 Cal.App.4th 111, 128-129.)

Usual ly, in statutory fee cases (as opposed to contract ual
fee cases under Civil Code section 1717), “the courts generally
treat the prevailing party issue the sane for all statutes.”
(Pearl, Cal. Attorney Fee Awards (Cont.Ed.Bar 2d ed. 2001)
Prevailing Party Concept; Background, 8 2.1, pp. 12-13 (Pearl).)
The party who is deened to be the prevailing party for purposes

of costs (Code Gv. Proc., 8 1032) “is usually, but not always,



the sane as the party deened to have prevail ed under fee-
shifting statutes.” (Pearl, 8§ 2.3, p. 14.)

Sonetinmes a plaintiff who achi eves substantive relief but
whose case is dism ssed can still be considered the prevailing
party, but “[u]lnder CCP § 1032(a)(4), the determ nation of
‘“prevailing party” is nore nechanical: A defendant in whose
favor a dismssal is entered is the prevailing party for
pur poses of an award of ‘costs.”” (Pearl, supra, 8 2.3, p. 14.)

For example, in Adler v. Vaicius (1993) 21 Cal.App.4th
1770, the plaintiff filed a petition for an injunction under
Code of Civil Procedure section 527.6, alleging the defendant
was harassing her. After a tenporary restraining order was
i ssued, she dism ssed her petition and the defendant sought
costs, including fees. The plaintiff asserted that her
vol untary dism ssal after receiving interimrelief deprived
def endant of the status of prevailing party. The court
di sagreed: “A voluntary dismssal with prejudice is a final
determination on the nerits. [Citation.] [Y] A defendant has
the right to seek costs after dism ssal of the conplaint, and
attorney fees recoverabl e under statutory authorization are
deened an el enent of costs. [Ctations.] International
| ndustries, Inc. v. Oen (1978) 21 Cal.3d 218, 225 [], relied
upon by appellant, does not aid her since Oen held that, in
pretrial dismssal cases, the parties are left to bear their own
attorney fees ‘whether claimis asserted on the basis of the
contract or [GCivil Code] section 1717 s reciprocal right.’

Respondent is entitled to costs and attorney fees here because

10



section 527.6, subdivision (h), specifically provides for them
in the court’s discretion, to a prevailing party. (See also 8§
1033.5, subd. (a)(10)(B).) [9f] Since section 527.6 does not
define ‘prevailing party,’ the general definition of ‘prevailing
party’ in section 1032 may be used. [Citation.] Section 1032,
subdi vision (a)(4), provides that ‘“Prevailing party” includes
a defendant in whose favor a dismssal is entered
" (1d. at pp. 1776-1777.)

And in Reveles v. Toyota by the Bay (1997) 57 Cal. App.4th
1139 (Revel es) (disapproved on other grounds in Snukal V.
Fl i ght ways Manufacturing, Inc. (2000) 23 Cal.4th 754, 775, fn.
6), part of the case involved a consuner protection statute
providing for fees in sone cases. The court concluded (Reveles,
supra, at p. 1158) that “because the statute does not define
‘“prevailing party,” we use the general definition of Code of
Cvil Procedure section 1032. (Adler v. Vaicius, supra, 21
Cal . App. 4th at p. 1777.)”

A party need not receive a judgnment on the nerits of the
di spute to be a “prevailing party” under section 3250. In one
case, a surety obtained a dism ssal based on the clainmant’s
dilatory prosecution. The court concluded the surety was the
prevailing party (Wnick, supra, 187 Cal.App.3d at p. 1508):

“Undertaking a'pragmatic inquiry’ into whether the
defendant prevailed in the instant case we first note what it
obtai ned was a dism ssal with prejudice which has the effect of
a final judgnent. [CGitation.] This achieved one hundred

percent of the “precise factual/legal condition” Safeco “sought

11



to change or affect.” The npost Safeco —or any other civil
def endant —ordinarily can hope to achieve is to have the
plaintiff’s claimthrown out conpletely. This is exactly what
happened here. In ‘pragmatic’ terns, it does not nake any

di fference whether this total victory cones only after a jury
reaches a verdict as to each and every substantive issue or
whet her, as here, it cones through a judge s decision the
plaintiff waited too long to serve its conplaint on the
defendant. In any practical sense of the word, the defendant
“‘“ prevailed.” (ltalics omtted.)

In this case, the allegation that McCollumwas the alter
ego of the nom nal sureties was never proven before the case was
di sm ssed. MCol | um obtai ned a judgnment for costs which
establishes his nonliability on the conplaint. He achieved
victory and is the prevailing party in all practical respects.

Plaintiff asserts McCollumis not entitled to fees under
section 3250 for several reasons, which we wll| address
seriatim

1. Plaintiff repeatedly states or inplies that MCol | um
is the alter ego of the sureties, and that he and his “cohorts”
are perpetrating a fraud. These clainms are not supported by
citation to the record because they were not resolved by the
trial court.

2. Plaintiff asserts the clains against MCollum were
dism ssed to facilitate an action by Folsomin Arizona state
courts. It is not clear why Folsomis dismssal of clains

agai nst McCol | um shoul d exonerate plaintiff. Plaintiff further

12



asserts it assigned its clains to Fol somafter Folsomsettled
with plaintiff on ternms favorable to plaintiff. This does not
show that as between plaintiff and McCol lum plaintiff received
a nore favorabl e outcone.

3. In a contention linked to the last point, plaintiff
clainms the trial court exercised discretion to conclude MCol |l um
was not the prevailing party. The trial court did not purport
to exercise its discretion, but denied fees because MCol | um was
not actually a surety. 1In any event, plaintiff bases this
argunent on the fact it recovered noney from Fol som and on its
claim McCol | um “has not disproved the alter ego cl ai ns agai nst
him” But MCollum succeeded in this lawsuit. Contrary to
plaintiff’s view, McCollumwas not required to prove the nmerits
of his clainms to “prevail” in this lawsuit. (Wnick, supra, 187
Cal . App. 3d at pp. 1506-1508.)

4. In the trial court’s view, MCollum| oses because he
was not actually a surety (or at |east, did not prove that he
was a surety) and therefore he is not able to invoke the
reci procal fee-shifting provision of section 3250. Plaintiff
defends this concl usion.

Two separate reasons |lead us to conclude the trial court
was m st aken

First, the statute does not by its ternms require a
successful defendant to be a surety. It provides that “[i]n any
action” on the bond, the prevailing party gets fees. (8 3250,

see, e.g., Contractor Labor Pool, Inc. v. Wstway Contractors,

13



Inc. (1997) 53 Cal.App.4th 152, 167). This was an action on the
bond, in part, and McCol lum prevailed. He gets fees.

Language in Western Concrete Structures Co. v. Janes |I.
Barnes Constr. Co. (1962) 206 Cal.App.2d 1 (abrogated on anot her
point as stated in Chavez v. Zapata Ccean Resources, Inc. (1984)
155 Cal . App. 3d 115, 120, fn. 3) is not to the contrary. There,

t he general contractor sought fees, in addition to the fees
awarded to the prevailing surety. The full passage, with the
di sputed | anguage italicized, is as follows (Western Concrete
Structures Co. v. Janmes |. Barnes Constr. Co., supra, 206
Cal . App.2d at pp. 10-11): “Barnes’ request for attorney fees is
di sposed of by our holding that the ‘prevailing party,’ as used
in section 4207, is intended to be either the claimant who is
successful in the action as against the surety or the surety who
i s successful against a clainmant bringing an action against it
In this latter instance, to hold that the contractor
agai nst whomthe claimis made should al so be awarded attorney
fees would result in the inposition of double attorney fees upon
an unsuccessful claimant. W do not believe that section 4207
was so intended or should be so interpreted, particularly where,
as here, the claimant is successful in recovering a judgnent
agai nst the contractor.” (ltalics added.)

The “either —or” passage italicized does not establish
that a party who is sued as a surety, but is not a surety,
cannot recover as the prevailing party in an action on a paynent
bond, as plaintiff suggests. Such a reading divorces the

| anguage fromits context.

14



Dam an v. Tanondong (1998) 65 Cal.App.4th 1115 (Dam an)
di scusses a nunber of “prevailing party” statutes and cases
di scussing those statutes. The statute directly at issue in
that case, G vil Code section 2983.4, did not define “prevailing
party,” and the losing party contended, as plaintiff contends
herein, that a voluntary dism ssal should not be enough to nake
a w nning defendant the “prevailing party” under that statute.
The losing party, like plaintiff herein, pointed out that C vil
Code section 1717, subdivision (b)(2) excludes fromthe
definition of “prevailing party” under that statute those
parties who wi n because of a voluntary dismssal. Plaintiff
suggests that because of this definition, voluntary dismssals
shoul d not make defendants “prevailing parties” in paynent bond
cases. Instead, we draw the opposite inference and concl ude the
Legi sl ature knows how to except voluntary dismssals from
statutes speaking of “prevailing parties,” and where it does not
do so, courts should not inport the G vil Code section 1717
l[imtation. (See Dam an, supra, 65 Cal.App.4th at pp. 1119-
1128.) That the Iimtation itself arose froma California
Supreme Court opinion (International Industries, Inc. v. Oen
(1978) 21 Cal.3d 218) does not nean the limtation nust be read
into all fee-shifting statutes. (Dam an, supra, 65 Cal.App.4th
at pp. 1123-1128 [discussing cases].) In particular, Wnick,
supra, 187 Cal . App.3d 1502 rejected an effort to inmport G vil
Code section 1717's definition of “prevailing party” into a

section 3250 case. Costs include fees when the recovering party

15



has a statutory basis to claimfees. (Dam an, supra, 65

Cal . App.4th at pp. 1128-1129.) Costs go to “a defendant in
whose favor a dismissal is entered.” (Code GCv. Proc., 8§ 1032,
subds. (a), (b); see 8 1033.5, subd. (a)(10)(B); Dam an, supra,
65 Cal . App. 4th at p. 1129; see also Pearl, supra, 8 2.3, pp. 1l4-
16.)

Not all voluntary dism ssals nmake the defendant a
“prevailing party.” For exanple, where a plaintiff recovers
substantially all the relief desired before dismssing the case,
t he def endant may not have “prevailed” in any real sense of the
term although the case has i ndeed been di sm ssed. (See Dam an,
supra, 65 Cal.App.4th at pp. 1129-1130 [di scussing cases].)

In an unusual case, involving “a conplex series of cross-
conpl aints and subsidiary actions” drawing in nunmerous parties,
a gl obal settlenent was reached by all parties except one, and
the settlement required a dism ssal of the action against that
party, without prejudice. As part of the settlenment it was
understood that there were no prevailing parties. (Heather
Farms Homeowners Assn. v. Robinson (1994) 21 Cal. App.4th 1568,
1570-1571.) Predictably, the nonsettling party sought costs,

i ncluding fees under Civil Code section 1354, providing for fees
to the prevailing party in actions to enforce equitable
servitudes. The court concluded a trial court should determ ne

“whi ch party had prevailed on a practical level,” and concl uded
the trial court did not abuse its discretion to determ ne no

party prevailed. (ld. at p. 1574.)
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And in Galan v. Wl friver Hol ding Corp. (2000) 80
Cal . App. 4th 1124, the plaintiff negotiated a settlenent with
ot her defendants and di sm ssed defendant Wl friver fromthe case
because the plaintiff thought any judgnent against Wl friver
woul d be uncol lectible. Wlfriver then sought fees under Givil
Code section 1942.4. (Id. at pp. 1126-1127.) The trial court

deni ed fees because at a practical level’”” Wlfriver had not
prevail ed, because the plaintiff achieved a victory in a
settlement with other defendants. (lbid.) The appellate court
agreed the trial court had discretion to determ ne who was the
prevailing party under that statute and such discretion had not
been abused. (I1d. at pp. 1127-1130.) The court reiterated
caselaw to the effect that the costs statute definition of
prevailing party does not always control.

But in general, the rule as stated by the California
Suprenme Court is that “recoverable litigation costs do include
attorney fees, but only when the party entitled to costs has a
| egal basis, independent of the cost statutes and grounded in an
agreenment, statute, or other |aw, upon which to claimrecovery
of attorney fees.” (Santisas v. Goodin, supra, 17 Cal.4th at p.
606 [a voluntary dism ssal case].) Here, the “other |aw
providing for fees is section 3250. In this case the trial
court did not conclude that the existence of the action in
Ari zona provided sone special “practical” reason for not
awardi ng fees, it sinply held that because MCol |l um was not a
surety, he could not get fees. Nor could the existence of the

Ari zona action support denial of fees in this context. A

17



def endant nmay choose to defeat one dragon at a tinme. MCollum
contributed nothing to plaintiff’'s settlement with Fol som and
wal ked away fromthe |lawsuit victorious, because the trial court
concluded California was the wong jurisdiction in which to sue
him Cenerally, as indicated, a dismssal confers on the

def endant the status of prevailing party. (Pearl, supra, 8§
2.15, p. 33.) The fact the merits of the dispute may conti nue
in Arizona does not change the fact that MCol | um prevail ed
here. (See Pearl, supra, 8 2:18, pp. 35-36 [party nay prevail
even where appeal pends or nerits remain to be decided].) In
general, “[a]lthough the courts are understandably reluctant to
award fees based on a nonneritorious claim they are al so
reluctant to decide the nerits of a noot controversy solely to
deci de whether fees may be awarded. . . . [A] resolution of the
ultimate nmerits of the claimis not necessary to acconplish the
fee-shifting statute’s purposes.” (Pearl, supra, 8§ 2.25, p.
46.1.) So far as California courts are concerned, the
controversy is over.

Second, section 3250 furthers the public policy of securing
paynent for material men and workers on public works projects,
and nust be construed liberally to effectuate that public
policy. (Liton, supra, 16 Cal.App.4th at p. 582.) Al though
this particular case involves a successful defense to a claim by
a subcontractor, the Legislature provides a fee award in such
cases, and anong ot her purposes, the possibility of such an
award reduces the cost of bonds, and therefore ultinmately the

cost to the public of public works projects. Had plaintiff
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proven its case, the statute would be interpreted to provide for
fees. In other words, we accept plaintiff’s original prem se
that the alter ego of a surety would be as liable for fees as
the surety itself. But having asserted McCollumis in effect
the surety and is liable for fees, plaintiff cannot now hide
behind its failure to prove its allegations and say the statute
shoul d be read narrowWy to provide that only actual sureties can
be liable for fees. Plaintiff acknow edges that G vil Code
section 1717 provides that a party who is not liable in an
action on a contract is still entitled to fees, but urges the
reci procal fee-shifting statute here should not be so construed.
We concl ude the opposite: Were a reciprocal statute provides
for fees to the prevailing party who is sued under that statute
but ultimately is not shown to be liable (or even connected to
the transaction), the prevailing party should ordinarily be
entitled to fees. (Santisas v. Goodin, supra, 17 Cal.4th 599.)

Mor eover, having argued McCol lumwas a surety (or the alter
ego of a surety), and having sought fees on that basis,
plaintiff cannot now, having failed, say McCollumis not the
alter ego sinply to avoid a fee award. Plaintiff is judicially
estopped to make this claim (International Billing Services,
Inc. v. Emigh (2000) 84 Cal.App.4th 1175.)

DI SPCSI TI ON

The judgnent awardi ng costs is vacated and the cause is
remanded with directions to the trial court to include in the
cost award reasonable attorney fees incurred by McCollumin

defendi ng against plaintiff’s claims and in pursuing this
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appeal. (8 3250.) Plaintiff is to pay McCollum s costs of this
appeal. (Rule 26(a), Cal. Rules of Court.)

MORRI SON , J.

We concur:

SI M5 , Acting P.J.

NI CHOLSON , J.
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